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CRIMINAL APPEALS AMENDMENT (DOUBLE JEOPARDY) BILL 2011 

Third Reading 

Resumed from an earlier stage of the sitting. 

MR J.R. QUIGLEY (Mindarie) [3.51 pm]: I was just about to conclude my remarks on the third reading of the 

Criminal Appeals Amendment (Double Jeopardy) Bill when I had to stop just before lunch because of the 

standing orders.  

The opposition does not believe that the Court of Appeal is going to be peppered with applications. I anticipate 

that there is indeed likely to be more prosecutions for offences under proposed section 46A—that is, the 

administration of justice offences contained in the table—rather than re-charging of the original offence, but only 

time will tell. As I said, we agree with the legislation. We agree with the safeguards in the legislation, principally 

that the police cannot reinvestigate an acquitted person without first seeking the approval of the Director of 

Public Prosecutions—I think that is right in that it is not the authorised person but the DPP in the case of 

reinvestigation—except in the exceptional circumstance in which an investigation is urgent because a suspect 

might presumably leave a jurisdiction, in which case the investigating authority has to inform the DPP of the 

investigation as soon as practicable after its commencement. With those few comments, we commend this 

legislation to the chamber.  

MR C.C. PORTER (Bateman — Attorney General) [3.53 pm] — in reply: I again thank the member for 

Mindarie for his input into this debate on the Criminal Appeals Amendment (Double Jeopardy) Bill. I think there 

was one new issue that he raised, which was the issue of the form of words that appear in the legislation. I will 

primarily look at proposed section 46D, which refers to an authorised officer being able to apply to the Court of 

Appeal for a charge of a serious offence the details of which are the same or substantially the same as those in 

charge A. The whole process under double jeopardy is enlivened under this bill if an application is made to retry 

someone for an offence that is substantially the same or the same as the original offence of which they were 

acquitted. The member for Mindarie quite rightly raised the obvious question of how we can judge whether the 

new charge is the same or substantially the same as the old charge. Obviously, if it is the same, it is because the 

old charge was section 279, murder, and the new charge is section 279, murder. It will be a matter for the courts 

to determine whether a charge is substantially the same and for the applicant to make some preliminary 

judgement as to what the court’s determination might be. I suspect it will be quite broad. I refer to the case of 

Carroll. As the member is aware, what the prosecution attempted to do on the back of fresh evidence was that 

instead of prosecuting the acquitted person for a second time for the original offence, which was murder, they 

sought to prosecute him for perjury, on the basis that they would run the case again with new forensic evidence 

that proved that he did in fact commit murder and then prosecute him for having perjured himself at the original 

trial. What the High Court in Carroll effectively said was that whilst that was a different charge, they were in 

effect prosecuting the person on the same factual matrix as before. I think the test will largely correlate to that 

test. To give an example, I would imagine that if someone had been acquitted of murder and there was an 

attempt to retry that person for grievous bodily harm on the same facts, then that would be substantially the 

same-type of scenario. There might be reasons that that would occur. It might be that there is forensic evidence 

that the prosecution thinks strengthens the case or will prove the case on the actual transmission of violence from 

person A to person B, but that, at a second trial, the case about intent had been weakened because of the passage 

of time, jurors’ memories and so forth. I would expect that based on Carroll, the courts would take an elastic 

definition of what is a charge that is substantially the same as the previous charge, as they should. As things 

presently stand, what this bill will allow prosecutors or, indeed, by application, the Attorney General, to do is to 

retry someone on the same facts on which they were originally acquitted in certain very limited circumstances, 

and that the prosecution should not be attempting to do that outside of this bill and the act that will follow. I 

would have thought that any prosecution that tried the Carroll-style process again would be very swiftly dealt 

with by any court.  

I again thank the member for Mindarie. This is a very substantial change to hundreds of years of common law 

and one that has been many years in the process of achieving, going back to the former Attorney General and all 

the Attorneys General who existed in the time of the Standing Committee of Attorneys-General. I thank them 

retrospectively for their work.  

Question put and passed. 

Bill read a third time and passed. 

 


